Sustainable Agriculture Curriculum  Module II  Section E

GMOs:  Boon, Bane, or in-Between?


Who Owns Genes? 

For thousands of years, breeding of agricultural crops was the work of farmers.  A farmer who had a particularly high-yielding or tasty variety might choose to try to keep its seeds for him or herself.  However, there was no ownership of the variety aside from physical control of the plant and seeds.  If another farmer got some seeds for that variety, she or he was free to use them and the seeds from their plants.  

With the development of modern agricultural breeding by private companies, the legal ideas around agricultural varieties began to change.  Companies argued that if they spent a lot of money developing a particularly good agricultural variety, it should be treated as intellectual property and should be protected, just as mechanical inventions are protected by patent law and writing and composition are protected by copyright law.  

Intellectual property activity – see page 3 below

In response to these arguments the US Congress passed the Plant Patent Act of 1930 prohibiting unauthorized commercial asexual reproduction of patented plant varieties.  Asexual reproduction includes techniques such as grafting, taking cuttings, and splitting tubers and bulbs.   In 1970 Congress added the Plant Variety Protection Act, which prohibits unauthorized selling of seeds from new plant varieties.  Farmers were still allowed to save seeds for their own use or to sell to neighbors on a small scale, but other commercial companies could not sell seeds of protected varieties.  Protected varieties are allowed to be used for research and new breeding efforts.  

Genetically modified crops can be protected under these laws.  However, companies wanted to go beyond prohibiting commercial sale of these varieties by others to preventing replanting and sale of seed by farmers.  In order for farmers to buy GMO seed, they have to sign a contract promising they will not save and replant their GMO seed.  A number of farmers have been sued by GMO seed producers for violating those contracts.  Most have chosen to settle out of court and pay the companies substantial fines, perhaps because they feared the courts would find against them or perhaps because they feared the financial and personal costs of opposing a large corporation in the legal system.  

The case of Percy Schmeiser – bio-pirate or victim of genetic trespass?

One farmer, however, did not settle out of court, and his case has won considerable attention.  Percy Schmeiser is a canola farmer in Saskatchewan, Canada.  Schmeiser had saved his own canola seed for years.  He never bought genetically modified seed from Monsanto.  However, in 1997 Monsanto employees took canola samples from Schmeiser’s fields and from the seed he brought to a local mill for cleaning, and their tests found that the plants contained GMO traits patented by Monsanto.  Monsanto sued Schmeiser for infringement of their patent on Roundup-ready canola.  After years of litigation, the Canadian Supreme Court ruled 5 to 4 that Schmeiser had violated Monsanto’s patent since a substantial number of the plants growing on his farm did contain the herbicide resistant gene patented by Monsanto.  The fact that he had never bought seed from Monsanto or signed one of their contracts was considered irrelevant.  However, the court also found that Schmeiser did not owe Monsanto any money, since the presence of the gene in his crop had not given him any economic advantage.  

For now this legal decision seems to confirm that the introduction and patenting of GMOs has significantly strengthened private control of agricultural varieties.  The GMO companies claim this private control is needed to provide the profits that give companies an incentive to do research.  Others fear that this change in intellectual property rights will slow innovation because the patented varieties are not openly available for research.  They also see farmers’ ability to save and improve their own seed as an important component of a sustainable agricultural system.  

Additional Resources:

“Monsanto & Schmeiser:  Supreme Court Upholds Validity of Gene Patent” in Canadian Intellectual Property News 

http://www.bakernet.com/NR/rdonlyres/efitj4gi5d2vftapsy6qlfa4i2dn324an26xju5bqaqx6mx3w6z22abq2mzolwaqa23hu5h3xh6ade/4029%2b-%2bMonsanto%252bCase2.pdf 
Peggy G. Lemaux, “Public Germplasm Development at a Crossroads: Biotechnology and Intellectual Property,” http://ucbiotech.org/resources/biotech/talks/pub_IP.html  

Mark Sagoff, “Patented Genes: An Ethical Appraisal” in Issues in Science and Technology Online: Perspectives, Spring, 1998 http://online.sfsu.edu/~rone/GEessays/PatentedGeneEthics.htm 
